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Introduction

Copyright is a vast area of intellectual property law which
protects the interests of creators by according the author
with proprietary rights in the work created. Of the four
common types of intellectual property (IP)—trade marks,
copyrights, patents, and trade secrets—copyrights are
arguably of paramount interest, universal, and widespread
in the Internet context.' These proprietary rights over the
works are recognised under national laws to further
stimulate intellectual creativity and make the products of
such labour available for public use, with reasonably
limited restrictions for use by anyone other than the
creator. The legal privilege known as copyright protects
the owner of intellectual property from exploitation,
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berspace is a form of intellectual proper, - Mo
cy . ecoNOMIC and legal consequences; g 0 Wiy
business medium, has in no way simplifjey the en;?“:
legal issues invol\{ed. AR e %

Copyright law 1S govem - ely at gy, s
level. The Federal High Court in Nigeria qg
. cdiction over claims arising under the :
Juris ht Act 2022.° Section 2 of the Copyrigh Sty

i t
g(;);zyr tﬁe principal federal enactment of gy, - oy

; g
: ht extends to the sypi... &
vides that copyrig - SUbject
E;?egories outlined thereunder. Section 2 Ofalzh?:
Copyright Act defines the broad scope of COpyrigh.

«Notwithstanding the_ ptovision of Subsectiy, t
literary, musical or artistic work shall not he clig
for copyright unless—(@) some effort hyg

expended on making the work, to give it an orgi
character:® and (b) the work has been fixeg' e
medium of expression Known or [ater X
developed, from which it can be Perceiyyg
reproduced or otherwise communicated ¢y
directly or with the aid of any machine or deyig®

indiscriminate US

'S
|

oy

X?lusi\(

Further to falling within one or more of the Subjeg
matter categories listed in s.2(1) of the Copyright Aq
any work that meets the requirements set out aboye
subs.(2) shall be eligible for copyright, notwithstanding
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was created.®

Copyright protection enables an author’ of thes
work(s), for a limited period of time, to exercise exclusii
rights to reproduce, republish, use for commercil
purposes and prevent others from exercising such right
conferred on the author (owner/creator). Simply, whala
author creates, he is an exclusive owner of for a statutorly
prescribed period of time." Once a copyright onawot
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4 ‘)O%S|,l:,lk\<[:0d by the 1909 United States’
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ress House h ‘Ew (‘-o‘nalc. The former emphasises a
utilitarian of ¥ ‘:lmn,(:zl:cclion with the fruits of that
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person ‘:ﬂ\l lt\ht c‘malor‘s works without compensation,
n::jr‘\:::l«;icr views copyright primarily as a means to
- k“ - the overall public welfare through the stimulation
p.—k:jmdz;cn’linalion of creative works. Under the natural
:inﬁhg approach, copyright is viewed as necessary because
the unauthorised use of an.o.ther’s work is mon.‘ally
repugnant, Whereas the utilitarian approach v1ev§/s
copyright as necessary to the extent that authors will
create fewer works if they are unable to recoup the costs
of creation and distribution. A leaning towards the natural
rights viewpoint or utilitarian approach to copyright would
have profound effects for the application of copyright
law on the Internet."

Copyright, as the word implies, provides rights owners
the ability to exclude others from making copies of a
given work. Further, the reproduction right is only one
of several rights at the copyright owners’ disposal. Section
9 of the Copyright Act provides that copyright owners
have the following exclusive right to do and authorise the
doing of any of the acts outlined in the said section. As
one might imagine given the simplicity and ease, quality,

and speed of reproducing on the Internet, the reproduction

right is a frequent subject of litigation. On any given day,
the Internet has the

power to become a world stage."
Furthermore, the Internet stage spans the entire globe, all
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obligations

The first Treaty relevant to co
of the International Union fo

and Artistic Works which was signed at Berne on
September 9, 1886, and is known as ‘the Beme
Convention’. By this Treaty, the states acceding to it were
constituted as a copyright union, known as the Berne
Union. The basis of the Treaty was that all member states
should confer an agreed standard of protection, and that
any work first published in a union country should enjoy
international protection in all other states of the union,
After its inception, subsequent modifications and
additions were applied to the Treaty." Copyright law was
governed in Nigeria by the English Copyright Act 1911
which was made applicable to the British Colony of Her
Majesty by virtue of an Order in Council under s.25 of
the Act of 1911 of Great Britain, which subsequently
birthed the passing of the Copyright Act 1970.” The
primary legislation is the Nigerian Copyright Act Cap.
C.28, Laws of the Federation of Nigeria 2022.
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The Government of Nigeria has acceded to a few
Treaties of the Berne Union including the Berne
Convention for the Protection of Literary and Artistic
Works (September 14, 1993), Rome Convention for the
Protection of Performers, Producers of Phonograms and
Broadcasting Organizations (October 29, 1993), the
Convention Establishing the World Intellectual Property
Organization, WIPO (April 9, 1995), and the WIPO
Copyright Treaty which was ratified by Nigeria on
January 5. 1998 and this is the relevant text for the
interpretation of the Copyright Act 2022.

These Conventions are not part of the municipal law
of this country, but they may be of assistance in arriving
al the proper construction of the legislation founded upon
their provisions. It is important to note that an
International Treaty or Convention can only have force
of law in Nigeria when it has been enacted into law by
the National Assembly.” The relevant portion relating to
ratification of international treaties is s.12 of the
Constitution of the Federal Republic of Nigeria, 1999 (as
amended). which reads as follows:

“(1) No treaty between the Federation and any
other country shall have the force of law to
the extent to which any such treaty has been
enacted into law by the National
Assembly.”

By the combined provisions of ss.1(c) and 8 of the
Copyright Act, Copyright shall be conferred on a work
if on the date of its first publication the author(s) is a
citizen of or habitual resident in, or body corporate
established by or under the laws of a country that is a
party to an obligation in a treaty or other international
agreement to which Nigeria is a party, or the work is first
published in a country which is a party to an obligation
in a treaty or other international agreement to which
Nigeria is a party. Further, where the question arises as
to whether a country is a party to an obligation in a treaty
or other international agreement to which Nigeria is also
a party, 4 certification from the Copyright Commission™
to that effect shall be conclusive proof of that fact.” In
this article, it is opined that inconsistent national copyright

laws are a barricade to safely expand the reach of creative
or artistic works common to the territorial market beyond
its geographical constraints into the boundless cyberspace,

without encountering the menace ¢ g

infringement. It is further discussed that ¢y S\f’anﬁz
copyright law mirrors a nation’s distinctjye Ou'u M o
the artist’s rights over works and the relevance ofoo o
access.” Pubj;,

Copyright infringement in Cybefspace

The Internet has raised the stakes in the int
copyright debate.” The concept of having ,
audience access to and ability to copy and
disseminate works of authorship challenges the trygy
roles played by information providers and the i, di\/idou:?l
who create the works. Copyrightable works such a:
videos, recordings of musical performances, apg texk
can be posted anywhere on earth via a computer S}‘stém
retrieved from any database in a foreign nation, o madé
accessible by online service providers to subscribers on
a global scale. Whether it is flagrant theft or Just *fajr
dealing” or “fair use” of publicly available maeriy
challenges the traditional concept of the author’s exclusjye
rights of reproduction.” Fair dealing has a narrower scope
compared to fair use as the former can be applied onjy
for the purposes which it was given, while the latter
should only pass the test of fairness even if used for a
purpose not specified. Although s.20 of the Copyright
Act provides a list of activities that may be more likely
to constitute fair use, including “criticism, review or the
reporting of current events”,” there are no hard and fast
rules.

A substantial amount of online content is protected
under the Nigerian Copyright Act, including computer
programs, music, recordings, performances and web pages
(in the Act referred to as ‘online location’). Therefore, it
is prudent for a business owner to assume that any content
it did not create itself is subject to the exclusive rights of
oth'ers, unless the business has a particular reason (0
behev;_otherwise.” The Internet has drastically impacted
the ability of the public to copy and distribute copyrighted
works. For now, the Nigerian Government has reacted
by enacting the Copyright Act 2022, which provides that
the owner of copyright in a work, in respect of which
FOP}’“ght has been infringed, may issue notice of the
mfrmggment to the relevant service provider requesting
the service provider to take down or disable access toany

Blye

 See Emirates Airlines v Orji Prince Chu-lkem (2023) LPELR-59968 (CA) per Otisi JCA, p.50, paras E-F

2 See 577 of the Copyright Act 2022 which establishes that Nigenan Copyright Commission and Copyright Admin;j
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takes place or is first fixed in Nigena or in a country which is a party (o an obligation in B
2 1 this article, “public access™ 1s defined as the ability of one artist to borrow from an carlier work without infrin :
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e inder s.54 of Ih‘c Acl
abscriber ,-csponsil)!_c lor‘th:
- relates informing him of the

hieh l“““~L| all c\puliliuusly take down
1 :.:;;inu content or links to such
ot twork and, thereafter,

s potice, i‘!“l‘
saccess 10 them '; ‘e
posted o1 e \|\ \\l:\l:\lh(\“ri:;u accordingly.” As a
owner of :Kw uni't“"“i“‘y and promote the
jor .m [\j‘l l‘“husincgscs, the Copyl'ighl Act
nt oa‘oqlvmlx‘m to a business’s liability for
022 includes In‘m(:ll‘\l;ﬂ{r certain online activities, such
2 mmngkn'“uomulic and passive activities of a

as the (@) "C.lm\‘_‘,lf.. Jllﬂ «torace, at the direction of a user,
p‘nl‘:l:f:;‘sitjcs\(m a ;ystcm or network contrglled
g Id\ J |;\ or for the service provider (or business

or operaic he service provider” does not have actual
i m‘r\,;d,la‘ [lh].:l ‘1hc subject material is infringing, and
;?\Oi\ :ol‘LrLcccivc financial b.ene'ﬁl_(Whethe_r c'iireclly or
indirectly) attributable to the infringing activity; (c) wh'ere
the business refers or links users to an.ophne Iocatfon
containing infringing ma‘t‘erlal or aqlvnty, by using
information location tools. Howeve.r, in orde;r to benefit
from these protections, internet service providers (ISPs)
must meet the detailed requirements of ‘Part VII” of the
Act. which basically requires good faith efforts to
cooperate with copyright owners to mitigate third party
infringement. The courts ought to determine the issue of
likely infringement of the owner’s exclusive rights by
weighing the factors on the imaginary scales of justice
and may consider other relevant factors, a few of which
are based on the (i) purpose and character of its usage,
(ii) nature of the work, (iii) amount and substantiality of
the portion used in relation to the work as a whole, and
(iv) effect of the use upon the potential market or value
of the work, and (v) the inclusion in an audiovisual work
or a broadcast of an artistic work situated in a place where
itcan be viewed by the public. These factors, as contained
520 of the Copyright Act are nonexclusive factors for
courts to consider in making a “fair use” determination.
Section 20 envisages that the question of whether the
defendant’s use of an author’s work is “fair” requires a
case-by-case analysis in which the statutory factors are

not treated in isolation but are weighed together, in light
of the purposes of the copyright.

A§ it has been often stated, the function of copyright
law is to protect work:

: s from annexation by other people,
the fruits of another’s work, labour, skill or taste and the
defendant having a monetary benefit from such an
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e 354 ofthe Copyrighs
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annexation is a secondary cong;i
wordings of the Act above, there
forms of secondary copyright lia :
contributory and vicarious liability, Recall thyg anl ‘ direcy,
copyright is infringed when any person Wilhdulhor\
authorisation of the owner of the COpyright ;iocg out the
any person to do an act which conslilulc; a v} (I)r Causes
the exclusive rights conferred under the A Toha\“or] of
to prove a claim of direct copyright infr.in, erefore,
plaintiff must show that he OWNS the copyri )h%ement a
the defendant himself violated one o ﬂ%or and thyt
plaintiff’s exclusive rights under the Cop rievhor the
Contributory liability arises where one hag knyowﬁ ld Act.
another party’s infringing activities ang ma? ge of
contributes to them. Vicarious liability oceyrg wh:ﬁally
profits from another’s infringement while declinir,], one
exercise a right to control or prevent the infringcmcr%t ¢
It is obvious that in cyberspace the determination .of
these difficult and controversia] questions of copyright
liability prompts for an im z

for mediate responge by the
Government of Nigeria to address the codify
these principles with regard to the virtual wo

in reaction to the evolving copyright protect
in the 21st century this prompted the United
Congress to enact Title 11 of the Digital
Copyright  Act (DMCA),
Infringement Liability Limitation Act (OCILLA), which
is an endeavour to facilitate cooperation among ISPs and
copyright owners “to detect and deal with copyright

infringements that take place in the digital networked
environment”
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ar.i..scs three Principg|
bility, {q wit: :

From the

cation of
rld, hence,
ion regime
States(US)
Millennium
the Online Copyngh(

, in order to provide “greater certainty to
service providers concerning their legal exposure for

infringement that may occur in the course of their
activities”. A case worthy of note on the issue is Ellison
v Robertson” where Harlan Ellison (the plaintiff), the
author of numerous science fiction novels and short
stories who also owned valid copyrights to those works,
alleged that AOL® infringed his copyright works.
Sometime in the year 2000, Stephen Robertson
electronically scanned and copied a number of Ellison’s
fictional works to convert them to digital files which were
subsequently uploaded onto the USENET news-group
(used primarily to exchange unauthorised digital copies
of works by famous authors, including Ellison), which
then made the infringing copies of Ellison’s works
accessible to the news-group, the works were forwarded
and copied throughout the USENET to servers all over
the world, including those belonging to AOL.

the service
or by any other means, to
said notification under s.54(1) ‘shall’ be in writing and may be transmitted electronically, or by

“d agent and shall include the list of requirements outlined in subs (2), paras (a)—f)-
msm 55 of the Copyright

Act 2022.
¥ See $.62(1) of he Copyri
- See s 58 of the Copyri
ng Ce provider may be used interchangeably with business owner.
o Pee 5.59 of thg Copyright Act 2022
35" <" Belgore J in Oladipo

Son v Robertson 35
2019),pp 20,23 94

ght Act 2022 which is similar to routing and transmission, as used in the DMCA. o)
ght Act. The section would only apply if the business mects the conditions stipulated under paras (2)~(

: Publishing-
Yemitan v The Daily Times (Nig.) Ltd Suit No. fhe/1/1/1980; (1980) FH.CR. 186 at ]90(', <o & Use, 3rd eda (Chicago ABA Book
7E3d 1072 (9th Cir 2004) cited in Ursula Furi-Perry, Social Media Law: A Handbook of Cases
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S(?me_lime in April 2000, after Ellison had learned of
co;"}_ﬁmgmg_ activity and received legal counsel, in

‘pliance with the notification procedures the Digital
Millennium Copyright Act requires, Ellison’s counsel
sentan email correspondence (o agents of AOL (amongst
Olhc.r service providers) to notify the service providers of
the infringing activity: AOL never acknowledged receipt
because it claimed that it had never received the email,
Ellison filed an action against AOL and others in the
United States District Court for the Central District of
California. After receipt of Ellison’s complaint, AOL
rcsm'clcd 1ts subscribers’ access to the news-group at
issue. AOL asserted the safe harbour limitations to
lability under Title 11 of the Digital Millennium
Copyright Act. The district court, in aligning with AOL’s
submissions, found that: (1) the evidence failed to
establish Ellison’s claims of direct and vicarious copyright
infringement; (2) whether AOL was liable for contributory
copyright infringement presented a triable issue of fact;
(3) the evidence showed that AOL met the threshold
eligibility requirement of 17 U.S.C. § 512(i) for the safe
harbour limitations from liability under OCILLA (Title
Il of the Digital Millennium Copyright Act); and (4) AOL
qualified for the ‘safe harbor” limitation on liability under
17°US.C. § 512(a).” Ellison has appealed the district
court’s final pronouncement.

It is worthy of note that to be eligible for any of the
four limitations on liability in Title 11, a service provider®
must meet the conditions for eligibility set forth in
OCILLA."” The safe harbour limitations of liability only
apply to a service provider that: (A) has adopted and
reasonably implemented, and informs subscribers and
account holders of the service provider’s system or
network of; a policy that provides for the termination in
appropriate circumstances of subscribers and account
holders of the service provider’s system or network who
are repeat infringers; and (B) accommodates and does
not interfere with standard technical measures.” In the
event a service provider fails to meet these threshold
requirements, it is not entitled to invoke OCILL/.X’s safe
harbour limitations on liability. However, the failure of
a service provider to qualify for any of the limit.ations to
a service provider’s liability does not necess'fm!y make
it liable for copyright infringement. The plaintiff must
still demonstrate that they are the owner, and that tpe
defendant has infringed or violated one or more of its

th
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exclusive rights; and the provider may stjj| avaj]
any of the defences, such as fair use, that are avai
copyright defendants generally."

A comparison of jurisdictions

Although the existing copyright legislation in Brita
not provide adequate protection when faced wig,
piracy, attempts at curbing infringement have.
relinquished to the courts where the law js o, i
inadequate. The absence of cases against Internet pin
may be caused by loopholes in the United Ki“gdoul
law. It has been opined that a person that i,

copyright without economic benefit may not be he]
in the UK.” Lloyd argues that according

Copyrights, Designs and Patents Act of 1988 (¢
copyright is infringed when a person “sells, hires, ex
or distributes an infringing copy of a copyright wq
the course of business”. The author points out that

in a normal course of business. As it has been dig
in this article that very often copyright infringem
cyberspace does not involve an economic incentj

works. :
In the United States, copyright exists not to protec
integrity of the author, but to “promote the progress of:
Science and useful arts.”* Under United States copyright
laws, a monopoly is tolerated only to the extent th;
offers benefits to the public i.e. “fair use”: without
privilege to use copyrighted materials, copyright would
not serve its constitutional purpose ‘to promote
progress of Science and Useful Arts.’ Thus fair uselj
the copyright owner’s monopoly by reserving to 0
the right to make reasonable uses of copyrighted material
without the specific consent of the author. The ration
behind this disposition toward the author’s exclusive right
over works would probably be that the public has a right
to read and review intellectual property; to quote fro
to make copies of portions for personal and educa
use. In the United States, another exception to the autho
exclusive rights is the first sale doctrine.” Under the first
sale doctrine, the owner of a particular copy of
copyrighted work may resell or otherwise dispose of
copy without the permission of the copyright own
Unlike the fair use doctrine, which limits all of f
exclusive rights, the first sale doctrine limits the excl



In addition, it only dppl/{t:vx“;:t
as lawfully made. i
rine have suggested that fllt, I!l'h
<tsale doctrine over the sale of digital
be expanded “T ‘\‘ the transmission of an
Internet “f“\‘:”\: ::“mil a transfer. Instead,
““h“‘* ‘\‘\l-‘ﬂ must be created on the
'\rl ; while  the ul‘i!lillﬂ' ”CUP)’
recipient’s compute \; on the sender’s L'\“nl“_"cr' .
imuhancously rematt nilar to that contained in lh.c UK
\l"‘n\‘.lll\i Patents Act) exists in lhf\
B s |\:.£Lul.1l Millennium (‘op_\ righl Act). ‘
Uited States 1% { . evident in the case of United States
Ihe loapholke ““‘ij;‘r:c,- facts of this case are that David
- o - ,\]szdm who ran an electronic Bglletin
LaMacchia ¥ ) illN through the Internet in which he
Roar \;:“;“:\‘\l‘m\ of software that could be dowr.lloaded
= “h( BBS. He was charged with copying and
k‘\ : ging illegal software. His case was dIS’mlSS€.d
‘: 1\ there was no commercial motive behind his
a\ ities. However, this Ioopholc.has been resolved by
the “No Electronic Thefl /\c“l 1997° (N E.T Acl?, a'ﬂ?deral
law which provides for criminal prosecullon of mdmdua.ls
who engage in copyright infringement under certain
cwcumstances, even when there is no monetary profit or
commercial benefil from the infringement.

In conclusion, unless authors have access to meaningful
and impactful legal remedies, the current state of the
Iniemel s at risk. As one commentator stated,
“i_creators do not believe that their works will be
protecied when they put them online, then the Internet
will lack the creative content it needs to reach its true
potential ™ Further, the burdens placed on alleged

minngers do nothing more than to restrict the free flow
of mformation on the Internet,
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A way forward

As technologies are advancing in s
the manner we organise our daily
courts ought to keep up wit
advancement. A cursory overvie
enacted to combat online copy
cybererime are lacking in the «
needed to scale this hurdle.
unprecedented, with the tech
it possible not only for easi
distribution of the pirated
by the tap of a key. The ¢
Internet-based piracy and om media
sales has made online copyright infringement an issue in
the media and technology industries that must be “Nipped
at the bud”. From the above article, it can be gleaned that
the experiences gained from foreign government
anti-piracy interventions ploughed back into Constitutiona|
and national law reforms, with regard to copyright
remedies and enforcement in cyberspace, it h

as become
Imperative to synthesise these results for more effective
government and private interventions. However, no one

path is a panacea for the problem posed by piracy.

Finally, law and technology need to be combined for
effective solutions with regard to cyberspace challenges
specifically relating to copyrights. On the part of the
Judiciary, legal principles embedded in case laws need to
be developed or settled to determine the legal ity of the
transaction in question. F urther, many such pertinent
questions related to copyrights in cyberspace have to be
clearly settled on a global

scale. For want of
internationally accepted principles relating to copyrights
in cyberspace divergent national standards are bound to
emerge.
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